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Volunteers of Legal Service
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VOLS was founded in 1984 to close the access to justice gap through 
partnerships with community organizations, law firms and corporations. 
We train and mentor pro bono attorneys from law firms and corporations 

to provide free legal services to our clients.



• The process of settling a small estate by obtaining access to and distributing the 
decedent's property.

• Small estate:
o Personal property valued under $50,000; 
o No real property in the decedent's name alone; and
o No possibility of a wrongful death or other lawsuit in the future.

• What is NOT a part of an estate:
o Assets with living beneficiaries (e.g., retirement accounts with living beneficiaries);
o Assets which are jointly owned (e.g., joint bank accounts or jointly held property); and
o Property held in trust.

• Can be done regardless of whether the decedent left a last will and testament.
• The person handling the small estate is the voluntary administrator.
• SCPA Article 13.

What is Voluntary Administration
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• If the decedent left a last will and testament, the executor named in the document 
may apply to be the voluntary administrator.
o If the named executor cannot do so, the alternate executor may apply. The primary 

executor will need to sign a renunciation, or if deceased, their death certificate must 
be filed.

o If there is no named executor/alternate executor available, priority goes to the sole 
beneficiary, followed by any beneficiary, followed by the closest distributee (spouse, 
adult children, adult grandchildren, parents, adult siblings, nieces/nephews, 
aunts/uncles).

• If the decedent did not leave a last will and testament, the court looks to the priority 
of the above-noted distributees.

• If there is no one available to serve, the Public Administrator will handle the estate.

Who Can Be the Voluntary Administrator
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• Automatically barred:
o Infants;
o Incompetents;
o A non-domiciliary non-citizen except one who is a foreign guardian, or one who shall 

serve with one or more co-fiduciaries, at least one of whom is a resident of NYS; and
o Those who do not possess the qualifications required of a fiduciary by reason of 

substance abuse, dishonesty, improvidence, want of understanding, or who are 
otherwise unfit to serve.

• Ineligible in the court's discretion:
o Those unable to read and write English; and
o People convicted of a felony whose crime may be adverse to the welfare of the estate, 

including crimes such as embezzlement or any crime where there was a 
misappropriation of money of breach of fiduciary duty.

Who Cannot Be the Voluntary Administrator
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• Always required
o Affidavit in relation to settlement of small estate under Article 13, SCPA;
o Heirship/pedigree affidavit; and
o Report and account of settlement of small estate pursuant to Article 13, SCPA.

• Sometimes required
o Family tree affidavit;
o Renunciation of voluntary administration;
o Due diligence affidavit; and
o Amended affidavit in relation to settlement of small estate under Article 13, SCPA.

Voluntary Administration Paperwork

6



• Must be completed.
• Requires information about your client and information about the decedent, including 

their distributees, their beneficiaries, their items of personal property and their values, and 
their liabilities and their amounts.

Affidavit in Relation to Settlement of Small Estate Under Article 13, SCPA
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If residing in a nursing 
home, address depends on intent to 
return to community.
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Value of account may be 
unknown.

Client may be unable to 
access decedent's apartment.

Decedent may have left a safe 
deposit box.

See EPTL 4-1.1.
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Include funeral bill. Liability amount may be 
unknown.
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• May or may not need to be completed. If the decedent only has one distributee, or if the 
only distributees are grandparents, aunts/uncles, or cousins, this must be completed.

• Person completing form must:
o Know the decedent's family tree;
o Have no financial interest in the decedent's estate; and
o Not be the only distributee, or the only distributee's spouse or child.

Family Tree Affidavit
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If there are no relatives in 
a section, type “none”.

DOD may be unknown.
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Note the "stop".
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• Required in all estate proceedings, despite similarity to family tree affidavit.
• Person completing form must:

o Know the decedent's family tree;
o Be only up to the level of niece/nephew, if they are a distributee;
o Have known the decedent for at least ten years, and in some counties, twenty years;
o Have no financial interest in the estate; and
o Not be the only distributee, or the only distributee's spouse or child.

Heirship/Pedigree Affidavit
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If your client is not first in line to petition for voluntary administration, and the person/s 
prioritized in relation to your client does not want to administer the estate, such person will 
need to sign this form.

Renunciation of Voluntary Administration
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• May need to be completed if client is unable to obtain information such as the full name 
of someone who must be listed on a form, or if the decedent may have been survived by 
only one distributee or distributees who are aunts/uncles, first cousins, or first cousins 
once removed.

• Requires information on distributees and other family members that is known based on a 
diligent search of the decedent's assets and related searches.

• Must be completed by someone who will not receive a share of the decedent's estate.
• Must show proof as to how each distributee is related to decedent, which includes a family 

tree, table, or diagram.
• If there is required information that cannot be obtained, affiant must show they have used 

due diligence in endeavoring to identify the identity, names, and addresses of such 
people.
o Results should be obtained from sources including the decedent's personal belongings 

and the DMV and Board of Elections.

Due Diligence Affidavit
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Affiant must take steps to find 
information.
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Affidavit should include 
exhibits.



• Must be completed if, after becoming appointed voluntary administrator, client discovers 
there is personal property in addition to what was written on the original affidavit, as long 
as the value of the estate is still under $50,000 and otherwise still qualifies as a small estate.

Amended Affidavit in Relation to Settlement of Small Estate Under Article 13, SCPA
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• What's needed:
o Above-noted paperwork;
o Original death certificate;
o Copy of marriage certificate if client is surviving spouse of decedent;
o NYPD property voucher if there is one;
o $1 filing fee payable by cash or money order;
o Copy of the funeral bill if there is one; and
o Original plus one copy of the last will and testament – DO NOT REMOVE THE 

STAPLES.
o An affidavit of attesting witnesses, AKA self-proving affidavit, should accompany the 

will. If one was never completed, the will witnesses will need to be found to complete 
one.

• Everything is filed by client in the Surrogate's Court of the county in which the decedent 
was domiciled.

Filing Process
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• If the judge decides the client qualifies to be the voluntary administrator, the client will be 
issued certificates of voluntary administration.

• One certificate of voluntary administration needed for each item in the paperwork, which 
are presented to the proper entity to complete a task.

• The voluntary administrator must:
o Obtain decedent's property;
o Open an estate account to deposit all monies belonging to the estate;
o Pay any debts or expenses; and
o Distribute what is left to the will beneficiaries or decedent's heirs.

What Happens Next
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• Upon completion of the above duties, the voluntary administrator must close the estate by 
completing and filing this form.

• They must also file receipts or cancelled checks showing the payment of expenses of 
administration, disbursements, or distributions.

Report and Account of Settlement of Small Estate Pursuant to Article 13, SCPA
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• If it's discovered that the estate's value is greater than $50,000 and/or that there is real 
property in the decedent's name alone, then the estate cannot be handled through voluntary 
administration. Either probate or administration will need to happen.

• If a beneficiary (if there was a will) or heir (if there was no will) of the decedent post-
deceases the decedent, an estate will need to be opened for this person. This person's estate 
will be entitled to their share of the decedent's estate.

Issues That May Arise
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Additional Resources 
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www.volsprobono.org/probonolibrary 

http://www.volsprobono.org/probonolibrary


Questions?
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Thank You!
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