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OVERVIEW OF THE LAWS RELATING TO THE CARE AND CUSTODY OF CHILDREN OF INCARCERATED MOTHERS:

PRIVATE CARE AND FOSTER CARE


The following is intended as an introduction and overview of the systems of child welfare, custody and visitation laws that impact parents who are incarcerated and their children.  It is important to have a general understanding of these laws in order to provide assistance with custody, foster care and visiting issues.  Most important is to appreciate and understand the differences between a situation involving a child in foster care placement and one not involving foster care.  The rights and responsibilities of parents are not the same in the two situations and, most significant, the options and the risks are different.  This impacts how a parent might go about securing visitation; and also impacts how a parent might think about and plan for the future.


The following overview, however, is not meant as a substitute for looking directly at the statutes and regulations and researching case law when you are working on a particular matter.  Each new factual situation will raise different questions and issues requiring your own factual, legal and strategic analysis.  This is offered merely as a guide.
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Introduction:  The Children of Incarcerated Mothers

Since 1980, the number of incarcerated women in New York has increased by 190% and the number of women in prison has increased 272%.
 Driven by policies like New York’s harsh Rockefeller Drug Laws, this rate of growth is significantly higher than the rate for men.  Because men have historically made up a majority of the incarcerated population, women are seemingly less of a priority when it comes to decarceration efforts. From 2012 to 2018, the population of incarcerated men fell by almost 1000 per year, while the population of incarcerated women only decreased by 36- for the entire six-year period.
Women of color are disproportionately impacted by incarceration, representing more than half of New York State’s female prisoners.
 Almost 75% are mothers; most were primary caretakers of their children before their arrest, many as single parents.
  An estimated 105,000 children in New York have at least one incarcerated parent on any given day,
 and 1 in 5 New York City public school students have had at least one parent incarcerated at some point.

  
And what about these children?   Interestingly, there seems to be no official data on how many children of incarcerated mothers are in foster care, and how many are living with friends or relatives – either informally or with some form of custody order through the courts.  Moreover, New York City does not keep track of how many foster children have a parent who is incarcerated; or – more pointedly -- how many children in foster care have a parent incarcerated who was their primary caretaker.


What is known is that a mother’s incarceration painfully impacts her relationship with her children, as well as her children’s well being.  It may also limit her options when she is released.  The end of daily contact, coupled with being or having a parent in prison, places enormous strain on both the parent and child, and on their relationship.  Children are likely to experience feelings of loss, abandonment, worry, and anger; parents no doubt will feel loss, worry, and guilt.  If parents and children can maintain contact during the period of incarceration, through letter, telephone calls, and visits, this can contribute greatly to alleviating the painful consequences of separation, both for parents and children, and can help to preserve important and healthy relationships.  


In assisting incarcerated mothers with visitation and child-related issues, you will find that several areas of law converge.  Understanding the applicable law will enable you to provide information to women so that they may arrange for visitation on their own, and will enable you to assist individual women with visitation concerns.  


Many mothers in prison have made their own (what we will call “private” arrangements for the care of their children.  These children may be with their fathers, grandparents, other relatives, or with family friends.  There may be a court order that has transferred custody or guardianship, or there may have been no court involvement at all.  Significantly, these children are not in foster care.




Alternatively, children of incarcerated mothers may be in foster care.  A child may have entered foster care at the time of, and due to, his or her mother’s incarceration, or may have entered foster care at an earlier time and for other reasons.  In New York City, many children in foster care reside with relatives in what is termed “kinship foster care.”  While kinship foster care is different from traditional foster care because family members – and the unique dynamics of family members – are involved, children in kinship foster care are nonetheless in foster care, and the rules applicable to foster care situations apply.  Most other foster children reside with unrelated foster parents.  Some foster children reside in residential treatment facilities, and some older foster children reside in group homes.

Non-foster care arrangements:  Informal or court ordered


Parents are of course free – within certain limitations – to make their own decisions about their child’s upbringing, including custodial decisions.  If private family arrangements don’t rise to the level of “neglect”, the state has no interest or oversight role.  If a mother enters prison, for example, she can arrange, informally and without a court order, for her parents to care for her child.  If, when she is released, she and her parents agree for the child to return to her care, so be it.  The courts need not be involved.


Sometimes families decide to seek a court order transferring custody from mother to relative, or friend.  This can be for practical purposes, such as receiving benefits, or making medical and educational decisions more easily.  A transfer of custody can be done in family court by petition and on consent.


The courts become more involved, and therefore legal analysis is key, when there is disagreement.  And because one cannot predict at the time of the initial arrangement whether there will be agreement or disagreement in the future, an understanding of the law is important to helping a mother plan.   What guides the courts in making custody and visitation orders in the private (non-foster care) realm is common (case) law.  

The term “custody” is used for both formal (through the courts) and informal arrangements.  The term generally refers to the right to care for a child and make daily decisions about the child’s care.  Usually, the person who has custody of the child is the person the child lives with.  The person who has custody also has the responsibility of making sure that the child is safe and that all of her needs are met.  There is no such thing as a “temporary” order of custody, except during the pendency of a court proceeding.  However, custody orders can be changed; they are not permanent.  They are, however, often difficult to change if there is not an agreement.


For parents who were married at the time of the child’s birth or afterwards, or two parents not married but where the father is legally “acknowledged”, both have equal legal rights in relation to the child.   As between the parents, the standard for a court’s decision is the child’s best interest.  There is no legal presumption of one over the other.  Courts will look at such things as relative fitness and capabilities, quality of home environment, who has cared for the child up to this point, and the benefits to the child of maintaining continuity.


New York Courts squarely addressed the legal standard in a custody dispute between a parent and a non-parent in the seminal case, Bennett v. Jeffreys 40 N.Y.2d 543 (1976).  In that case, the Court of Appeals made clear that in a contest between a parent and a non-parent, the parent has superior rights, and will prevail as a matter of law – unless “extraordinary circumstances” exist.  This is the case where the non-parent is a relative or a friend.  Only where a court finds “extraordinary circumstances” (on the basis of such facts as unfitness, abandonment, or length of time the child has been in the care of the non-parent), will it go on to engage the question of what is in the child’s best interest.


Since a court may find extraordinary circumstances based on the length of time a child has lived with a non-parent, parents who are incarcerated for some length of time are not guaranteed the right to resume care of their child when released.  If the caretaker does not agree, and the parties go to court, a court would first determine whether extraordinary circumstances exist and then go on to determine who should have custody based on the child’s best interest – with no presumption in favor of the parent.  


However, even if a court makes an order of custody to the non-parent, denying the parent’s request for custody, the parent remains the legal parent, with rights to visitation.  An order of custody does not sever the legal relationship between the non-custodial parent and the child and therefore is not the same as adoption, which follows the legal termination of parental rights.  In the private realm it may be easier to lose custody, but the risk that parental rights will be terminated does not loom.

Visitation by a non-custodial parent generally


Visitation between a non-custodial parent and her child is presumed by law to be in the child’s best interest, and is a right of both the parent and child.  There is the same presumption for an incarcerated parent.  Obviously, there are serious practical impediments to regular visitation where a parent is incarcerated, but incarceration alone is NOT enough to deny visits.  


There is considerable case law concerning private visitation issues, though the general rule - as articulated by the NY Court of Appeals in Weiss v. Weiss, 52 N.Y. 2d 170 (1981) - is consistent: “absent exceptional circumstances, such as those in which it would be inimical to the welfare of the child or where a parent in some manner has forfeited his or her right to such access, visitation or other access by the noncustodial parent follows almost as a matter of course”.  See also  Strahl v. Strahl, 66 A.D.2d 571 (1979) aff'd, 49 N.Y.2d 1036 (1980); Denberg, 34 Misc. 2d 980, 229 N.Y.S.2d 831 (Sup. Ct. 1962). 
Case law also makes clear that a court order denying visitation is a drastic remedy, and should only be made based on substantial or specific evidence that visitation would be detrimental to a child’s well-being, causing some harm to the child.   The child’s wishes regarding visitation may be considered by a court as an important factor, but they are not controlling.  A child’s reluctance, indifference, or even negative attitude towards visitation, therefore, will generally not serve as sufficient grounds for a court to deny visitation.  Of particular concern for courts is the power of the custodial parent to influence a child’s expressed feelings for the non-custodial parent.

Visitation by incarcerated parents


The general rules regarding visiting are applicable to those situations where the parent seeking visits is incarcerated.  The presumption that visitation is in the best interest of the child still applies where a parent is incarcerated, and proof that visitation would be harmful to the child is required in order to suspend visitation.  Matter of Wise v. Del Toro, 122 A.D.2d 714 (1st Dept. 1986) Incarceration alone is insufficient to serve as a basis to deny visitation.  Id.  “[V]isitation will only be denied where there is substantial evidence that it would be detrimental to the child’s welfare.”  Matter of Vann v. Vann, 187 A.D.2d 821 (3rd Dept. 1992).


Thus, visits cannot be denied solely on the basis of a parent’s incarceration.  This means that a parent who is incarcerated is entitled to a hearing on the issue of visitation, and is entitled to appear in court for that hearing.  A full inquiry is required before visitation may be denied.

Incarcerated Child Support Obligors

Until 2010, incarceration did not constitute a substantial change in circumstance as to warrant a modification of an existing child support order. Recent legislation provides that an incarcerated obligor is no longer precluded from filing a petition seeking modification of a child support order based on change of circumstance. However, the incarceration cannot result from non-payment of a child support order or an offense against the custodial parent or child who is the subject of the order or judgment. Dom. Rel. Law § 236-B(9).
Public Care and Custody

 SEQ CHAPTER \h \r 1Foster Care Generally

In 1999, over 500,000 children were in foster care in the United States.  Within New York City, the foster care population went from just over 16,000 in 1984 to a high of 49,000 in 1992.  Subsequent years have seen a significant decline in foster care in New York.  For the year 1997, the average foster care population was reported at over 41,000; for 2000, the number had fallen to slightly over 30,000; as of 2006, the number had dramatically been reduced to about 16,000.  During this same period, the national foster care population has remained above 600,000. 

There was a brief period in the mid 1990s when the number of children entering foster care in New York City rose after the high-profile death of a child involved with the child welfare system, and there has been a spike in the numbers since the death of Nixmary Brown, another child known to the child welfare system, in 2005.  It remains to be seen whether this recent increase will continue, but as the numbers above indicate, the trend had been that the New York foster care population was going down.  This decline is a combined product of three things:  a decrease in the number of children removed from families; a decrease in the time children remain in foster care before they are returned to their birth families; and an increase in the number of children adopted out of foster care.  Between 1995 and 1997, the number of children entering foster care rose from about 8,000 children to 12,500.  But since 1997, the number of children entering foster care has consistently shrunk.  In 2000, the number fell to 9,500, and in 2005 was reduced to under 4,800 before the number of children entering foster care began to rise again in the wake of Nixmary Brown’s death.1 Most recent statistics indicate that by October 2012, the number of children in foster care in NYC had risen to over 13,000.
The dramatic increase in the number of children in foster care throughout the country and in New York City during the late 1980s and early 1990s occurred for a number of reasons.  This increase was located particularly in large urban areas, and has been attributed to a significantly greater number of parents experiencing homelessness, crack addiction and AIDS.  Also, a disparity between funding for the provision of foster care services and for the provision of community-based family preservation services often makes foster care the only real option for families needing assistance.  In addition, inadequate staffing and training at many local child welfare agencies serves to keep many children in foster care unnecessarily.

The recent decline in the foster care population in New York City is likely attributable to several factors.  In the early 1990s, former Mayor Dinkins emphasized family preservation programs and foster care prevention, and the New York State Department of Social Services changed some of its removal policies to allow families to participate in family service programs as an alternative to foster care. In the mid 1990s, trends then changed again in New York City, and the number of children entering foster care increased.  First, the number of reports of suspected child abuse and neglect rose dramatically from 47,500 in 1995 to approximately 57,500 in 1998.2  Then, children who came to the attention of child welfare services were more often removed from their parents' care.  Between 1995 and 1997, there was a 52% increase in the number of children removed from their parents and placed in foster care.  The case of Elisa Izquierdo, who died in 1995 in her mother's care while child welfare officials were involved with the family, is intimately connected to this trend.  With this case, the media renewed its attention to the tragedies of children harmed in their parents' care and has undoubtedly caused child welfare officials and the court system to be ever more cautious and fearful of keeping children with, or returning them to, the care of their families.  In addition, the Guiliani administration shifted resources away from family preservation and community-based services and adopted policies favoring foster care placement in more instances.

In the late 1990's, New York City’s Administration for Children’s Services began reporting a decrease in both the overall foster care population and in new foster care entries.  The reasons for these declines are debatable.  Increased openness on the part of the City has made more statistical information regarding trends in foster care available than ever before.  You can get updated information about New York City’s foster care population at:  http://www.nyc.gov/html/acs/home.html.

An understanding of the child welfare system must also include recognition of the roles of race and poverty.  Nationally and locally, children of color are over-represented in the foster care system.  In New York City, it is estimated that 73 percent of the children in foster care are African American, as compared to 3 percent who are white and fewer than 24 percent who are Latino.  By far, most children in foster care are from poor families.

Children who are in foster care are in the legal custody of the state's child welfare agency. In New York City, foster children are in the custody of the City's Administration for Children's Services (ACS).3  Foster children may reside in family foster homes, kinship foster homes, group homes, residential treatment facilities or in psychiatric hospitals.  ACS contracts with private agencies to provide the bulk of the foster care and community-based preventive services.  A very high percentage of the children in foster care are with contract agencies.  There are also many other children, not in foster care, who are monitored and supervised by child welfare agencies.  For these families it has been determined that the children may remain at home, but that services and supervision are necessary.

In New York State, as in every state, children enter foster care in one of two ways:  either voluntarily or involuntarily.  Voluntary foster care placement is effectuated by a contract signed by the parent or person legally responsible for the child's care and ACS, which then must be judicially approved.  N.Y. Soc. Serv. Law § 384-a and § 358-a. Children enter foster care involuntarily -- that is, without the express consent of their parents -- as the result of a neglect or abuse case brought by the local child protection agency against the parent or other person legally responsible for the child.4  See generally, N.Y. Fam. Ct. Act Article 10.

Traditionally, protecting and caring for children was considered a matter of state rather than federal concern.5  However, in the face of widespread evidence that children were being needlessly separated from their families, Congress concluded in 1980 that there was a need for federal action to effect change in local practices.  Congress was particularly concerned about the ease with which children were separated from their parents through entry into the foster care system and the unnecessary amount of time they spent in foster care.  A number of studies of children in or at risk of placement throughout the country reported that a sizable number of foster care placements could have been avoided with appropriate services to the family.  Studies also found that many children languished in foster care without appropriate plans for return to their families or some permanent alternative.

In 1980, Congress acted by providing federal money for foster care and conditioning the receipt of that money upon compliance with federal rules.  In the Federal Adoption Assistance and Child Welfare Act of 1980, 42 U.S.C. § 602 et seq. (1982 & Supp. 1992), Congress mandated that states receiving federal money comply with specifications designed to prevent unnecessary separation of children from their parents, to assure careful monitoring of children who are separated, and to provide an infusion of services into families to speed the ultimate return of children to their parents.  In New York, these mandates have been codified in state statutes and regulation. 

ASFA

In November 1997, Congress acted again, passing the federal Adoption and Safe Families Act (“ASFA”), 42 U.S.C. § 620 et seq.  ASFA again requires the states, as a condition for continuing to receive reimbursement for much of their foster care costs, to make certain changes to their law and practice.  The focus of this legislation is largely on reducing children's time in foster care by emphasizing early decision-making and swift planning for children in care, eliminating requirements that child welfare agencies plan with certain parents, and speeding and easing the process of adoption.  In early 1999, New York State enacted implementing legislation to comply with the new federal mandates.  This law has had a profound effect on child welfare practice in New York.

42 U.S.C. § 675(5)(e) gives foster care agencies an obligation to file a petition to terminate parental rights in some cases:​

-The child has been in the state’s care for at least 15 of the past 22 months​

-The child has been found to be abandoned​

-The parent has been convicted of murder, attempted murder, or felony assault against the child or another of their children​

Foster care agency has the discretion not to file only if:​
-Child cared for by relatives ​

-Showing that termination of parental rights is not in best interests of child​

-Showing that agency has not made reasonable efforts to help family reunite​
-(In New York and some other states) An incarcerated parent plays a meaningful role in child’s life​
This section has an especially detrimental impact on incarcerated parents- as foster care is meant to be temporary, an incarcerated parent’s plan for their child to remain in foster care during a lengthy incarceration is not sufficient.
Reporting and Investigating Child Abuse or Neglect

What brings families to the attention of the Administration for Children's Services in the first place?  As will be seen in the following sections, a parent may initiate contact with child welfare officials by seeking services for her/his family or by arranging for the placement of her/his child in foster care voluntarily.  For the most part, however, families are brought to the attention of ACS by a phone call to the child abuse hotline and a resulting investigation.

Title 6 of the Social Services Law governs the reporting of suspected child abuse and neglect.  N.Y. Soc. Serv. Law § 413 (1) lists a broad class of persons and officials who are required to report or cause a report to be made "when they have reasonable cause to suspect that a child coming before them in their professional capacity is an abused or maltreated child."  The list of mandated reporters includes physicians, surgeons, psychologists, registered nurses, school officials, social services workers, day care center workers, child care workers, police officers, district attorneys, and other law enforcement officials.  A mandated reporter who willfully fails to report a case of suspected child abuse or neglect is guilty of a class A misdemeanor, and is subject to civil liability for the damages proximately caused by such failure.  N.Y. Soc. Serv. Law § 420.  Any person not listed as a mandated reporter may make (but is not required to make) reports of suspected child abuse or neglect if s/he has reasonable cause to do so.  N.Y. Soc. Serv. Law § 414.

N.Y. Soc. Serv. Law § 415 sets forth the reporting procedures.  Reports shall be made "immediately" by telephone or fax.  Phone calls are made to a statewide central register (unless local procedures require otherwise), established by the State Department of Social Services pursuant to N.Y. Soc. Serv. Law § 422.  There is a single statewide telephone number.  "When any allegations contained in such telephone calls could reasonably constitute a report of child abuse or maltreatment," then the report is immediately transmitted to the local child protective service for investigation.  N.Y. Soc. Serv. Law § 422 (2)(a).

Local child protective services, capable of receiving reports 24 hours a day, 7 days a week, are required to begin an investigation within 24 hours of receiving the report.  Within 7 days, child protective services must forward a preliminary written report of its investigation to the central register.  Within 60 days, a full investigation must be completed, and the child protective services must determine whether the report is “indicated" or "unfounded."  The statute defines an indicated report as one where "some credible evidence of the alleged abuse or maltreatment exists."  N.Y. Soc. Serv. Law § 412(12).  An unfounded report is one where some credible evidence has not been found.  N.Y. Soc. Serv. Law § 412 (11).  Approximately one third of the reports made to the state central registry in New York City are indicated.

Unfounded reports are required to be sealed forthwith.  N.Y. Soc. Serv. Law § 422(5). These sealed unfounded reports are, however, available to a local child protective service when investigating a subsequent report of suspected abuse or maltreatment involving a child named in the unfounded report.  If a report is unfounded, the record shall be expunged ten years after receipt of the report; if a case is indicated, the record is expunged ten years after the eighteenth birthday of the youngest child named in the report.  N.Y. Soc. Serv. Law § 422(5) & (6).  Records that remain in the system are not available to the general public, but are available to potential employers who are required by law to determine whether a person applying for certain jobs has been the subject of an indicated report.  N.Y. Soc. Serv. Law §§ 422(12), 424-a(1).  Thus, having one's name in the central register will effectively prevent her/him from working with children, from being a foster parent, or from adopting a child.

The subject of a report, and anyone named in a report, may request and receive a copy of all information contained in the central register (except that the identity of the maker of the report may be withheld).  N.Y. Soc. Serv. Law § 422 (7).  Within 90 days of the time the subject of the report receives notice that a report has been indicated, s/he may request that the commissioner amend and seal the record of the report.  If amendment is not made on review of the records within 90 days, the subject shall have a right to a fair hearing.  N.Y. Soc. Serv. Law § 422.  The statute requires that the allegations be supported by "some credible evidence."  N.Y. Soc. Serv. Law §§ 422(8)(c)(i).  Case law, however, holds that due process requires a report to be substantiated by "a fair preponderance of the evidence" before it can be released to employers or licensing agencies.  Valmonte v. Bane, 18 F.3d 992 (2d Cir. 1994); Matter of Lee "TT" v. Dowling, 87 N.Y.2d 699, 642 N.Y.S.2d 181 (1996).  If a person does not request a fair hearing pursuant to Section 422 of the Social Services Law, s/he is entitled to request a fair hearing pursuant to Section 424-a prior to employers being notified of an indicated case.  (Compare N.Y. Soc. Serv. Law §§ 422 and 424-a for differences in the hearings held pursuant to these two sections.) 

How the child protection agency will respond once a report is determined indicated is largely a matter of discretion.  In many cases, the problems noted within a family are resolved through the provision of preventive services and follow-up supervision.  Not all cases deemed "indicated" result in the removal of children or reach the Family Court.

Preventive Services

The term "preventive services" refers to those services designed to help families and their children avoid foster care.  As discussed above, federal law requires states receiving federal funding for child welfare and foster care programs to have a system for the provision of preventive services.  New York State law also requires that preventive services be made available in order to avoid or eliminate the need for foster care.  N.Y. Soc. Serv. Law §§ 409,  409-a.6
The purpose of preventive services is both to keep children from entering the foster care system in the first place, and to help children already in foster care to be returned to their families.  Services may therefore be provided prior to, during, or after foster care placement.  N.Y Soc. Serv Law § 409.  Under N.Y. Soc. Serv. Law § 409-a, families are eligible to receive preventive services if (i) the child will be placed or continued in foster care unless services are provided, and (ii) it is reasonable to believe that by providing such services the child will be able to remain with or be returned to the family.  State regulations set forth detailed standards for the provision of preventive services.  See 18 N.Y.C.R.R. § 430.9(c-e). 

State regulations define preventive services as "supportive and rehabilitative services provided to children and their families . . .  for the purpose of:  averting a disruption of a family which will or could result in placement of a child in foster care; enabling a child who has been placed in foster care to return to his family at an earlier time than would otherwise be possible; or reducing the likelihood that a child who has been discharged from foster care would return to such care."  18 N.Y.C.R.R. § 423.2(b); see also 18 N.Y.C.R.R. § 423.4.  18 N.Y.C.R.R. § 423.2(b) goes on to set forth nineteen types of preventive services: 

1) case management:  the responsibility of the local department to authorize the provision of preventive services, determine eligibility, and approve case plan (see also 18 N.Y.C.R.R. §§ 423.3, 428);

2) case planning:  assessing the need for, providing or arranging for, and coordinating and evaluating the provision of preventive services; includes making referrals and documenting progress and adherence to plan in the Uniform Case Record (see also 18 N.Y.C.R.R. §§ 428, 430.8 et seq.);

3) casework contacts:  individual or group face-to-face counseling sessions between the case planner and the child and/or family for the purpose of guiding the child and/or family towards a course of action agreed to by the child and/or family as the best method of attaining personal objectives or resolving problems or needs of a social, emotional, developmental or economic nature (see also 18 N.Y.C.R.R. § 423.2 (f-h));

4) day care services:  assessing the need for, arranging for, providing, supervising, monitoring and evaluating the provision of care for a child aged 6 weeks to 14 years for a

portion of the day, less than 24 hours, outside the home in an approved day care facility;

5) homemaker services:  assessing the need for, arranging for, providing, and evaluating the provision of personal care, home management and incidental household tasks through the services of a trained homemaker;

6) housekeeper/chore services:  assessing the need for, arranging for, providing and evaluating the provision of light work or household tasks which families and individuals in their own homes are unable to perform because of illness, incapacity or absence of a caretaker relative and which do not require the services of a trained homemaker;

7) family planning:  services to enable individuals to plan their families in accordance with their wishes, including educational services and medical services;

8) home management services:  assessing the need for, arranging for, providing and evaluating the provision of formal or informal instruction and training in management of household budgets, maintenance and care of the home, preparation of food, nutrition, consumer education, child rearing and health maintenance;

9) clinical services:  assessment, diagnosis, testing, and psychotherapy provided by a person with an MSW, a licensed psychologist, a licensed psychiatrist or other recognized therapist in human services;

10) parent aide services:  services designed to maintain and enhance parental functioning;

11) day services to children:  a program offering a combination of services including social services, psychiatric, psychological, education, vocational, recreational, and/or health services for at least 3 hours a day, 4 days per week (see also 18 N.Y.C.R.R. § 425.1);

12) parent training:  group instruction in parent skills and child development;

13) transportation services:  providing or arranging for transportation of the child and/or the family to and from services.  However, transportation may not be provided as a preventive service for visitation of children in foster care with their parents and may only be provided if such transportation cannot be arranged by the child's family;

14) emergency cash or goods:  money or the equivalent, food, clothing or other essential items provided in an emergency or acute problem situation in order to avert foster care placement;

15) emergency shelter:  providing or arranging for shelter where a child and family who are in an emergency or acute problem situation reside in a site other than their own home in order to avert foster care placement;

16) housing services:  rent subsidies, including the payment of rent arrears, cash assistance for such things as security deposits, brokers fees, moving expenses, or the essential repairs of conditions creating a substantial health or safety risk, for families with children in foster care only where lack of adequate housing is the primary factor preventing discharge of the children from foster care (see also 18 N.Y.C.R.R. §§ 423.2(c)(2), 430.9(e)(2), 430.9(f));

17) intensive, home-based, family preservation services:  casework and direct therapeutic services provided to families in order to reduce or avoid the need for foster care placements of children who are in imminent danger of such placements.  Caseworkers providing these services must spend at least half of their direct-service time in clients’ residences, work with not more than four families at one time, and be available 24 hours a day.  Services may be provided for up to 30 days, and may be extended for an additional 30 days;

18) outreach activities:  designed to publicize the availability of preventive services, including the availability of services to children and families with AIDS or HIV (see also 18 N.Y.C.R.R. § 430.9(c)(4-5));

19) crisis respite care and services:  available to families who meet the criterion set forth in N.Y.C.R.R. § 435 et seq. when child or parent has an acute physical, mental, emotional or behavioral condition or other impairment which causes stress on the family and when the temporary care of the child will prevent the placement of the child in foster care and maintain or restore the family unit. 

Preventive services may be obtained administratively -- that is, the person seeking services for her/his family may just walk in and apply for services.  The agency then has 30 days to decide whether to offer services and, if so, what kind.  If there is a denial or if no decision is made within the 30 day period, a fair hearing may be requested within 60 days of the decision or the failure to act.  N.Y. Soc. Serv. Law § 22; 18 N.Y.C.R.R. § 423.4(m)(4).  Once services are in place, the recipient has the right to a fair hearing if those services are reduced or terminated.  Fair hearings are guided by the rules set forth in 18 N.Y.C.R.R. § 358.

A family may also be offered preventive services by a child welfare agency that is already involved.  Preventive services may be offered to a family to help avoid foster care placement (sometimes as a condition of avoiding foster care) or as part of a plan to discharge a child who is in foster care.

Alternatively, preventive services may be obtained by order of the Family Court.  It is the obligation of the Family Court to inquire whether attempts to provide preventive services were made prior to the removal of children in Article 10 proceedings and prior to the approval of voluntary placements.  N.Y. Fam. Ct. Act §§ 1022(a), 1027(b), 1028(b); N.Y. Soc. Serv. Law § 358​a(3)(a).  The Court has the obligation to make a similar inquiry into the possibility of preventive services at various stages thereafter.  See, e.g., N.Y. Fam. Ct. Act § 1052(b)(A); N.Y. Soc. Serv. Law § 392(5-a)(b).  The Court has the power to order services in both involuntary and voluntary proceedings.  N.Y. Fam. Ct. Act §§ 1015-a, 1055©); N.Y. Soc. Serv. Law §§ 358-a(3)(b), 392(8); see also N.Y. Fam. Ct. Act § 255; 18 N.Y.C.R.R. § 430.9(g).

Voluntary Placement

A voluntary placement agreement is a written contract between the parent and the New York State Office of Children and Family Services (or, within New York City, its affiliate, the Administration for Children's Services) for the temporary placement of the child in foster care. N.Y. Soc. Serv. Law § 384-a.  The document, for the most part a standard form, would be signed by the parent and by a representative of the Administration for Children's Services.  Except in the rare instance, parents are unrepresented by counsel at the time they sign these contracts and do not negotiate the terms.  The effect of a voluntary placement agreement is to transfer care and custody of the child to the local commissioner of social services.  Preventive services must be offered and the agency must not accept the child for placement until it has determined that placement is necessary and that reasonable alternatives to placement do not exist.  18 N.Y.C.R.R. §§ 423, 430.9, 430.10.

If it is contemplated that the child is likely to remain in foster care for longer than 30 days, the agreement must be approved by a court.  N.Y. Soc. Serv. Law § 358-a(1).  In New York City, at this approval stage, all voluntary foster care cases are heard in a city-wide part in New York County Family Court.  The Administration for Children's Services (or, specifically, the social service official signing the agreement) must petition the Family Court within 30 days to approve the contract.  The court must determine:

that the placement of the child is in the best interest of the child, that it would be contrary to the welfare of the child to continue in his or her own home and, that where appropriate, reasonable efforts were made prior to the placement of the child into foster care to prevent or eliminate the need for removal of the child from his or her home and that prior to the initiation of the court proceeding required to be held . . .  reasonable efforts were made to make it possible for the child to return safely home.


N.Y. Soc. Serv. Law § 358-a(1).   If the Court determines the above, and that the contract was signed voluntarily, then the voluntary placement agreement is judicially approved.

The contract may or may not be specific as to the length of placement.  N.Y. Soc. Serv. Law § 384-a(2).  A contract would be specific as to time by including such provisions as "until I secure an apartment" or "until December 31st."  In this event, the child must be returned to the parent on that date unless the agency secures a court order preventing that return.  Id.  The parent may, upon written notice, request return of the child at any time prior to the identified date or event.  In that case, the agency must return the child within 10 days or deny the request.  The parent may then seek return of the child by petition in Family Court.  Within New York City, the standard placement instrument is unspecific as to when placement is to terminate, and this is the instrument that parents are invariably presented with and sign.  Where there is no specified end date, parents are entitled to the return of their children on 20 days notice, unless the agency secures a court order.  Id.  
If the foster care placement continues, it is supposed to be judicially reviewed at a permanency hearing within eight months of the initial placement and at least every 6 months thereafter.  N.Y. Soc. Serv. Law § 358-a(2-a)(b); N.Y. Fam. Ct. Act § 1089.  These proceedings are sometimes referred to as "392 reviews," after the statutory section which initially authorized judicial review of voluntary placements, although that section of the statute has since been repealed.  Judicial review of voluntary placements is now governed by Section 1089 of the Family Court Act, which authorizes permanency hearings in both voluntary and involuntary placements.  Permanency hearings are described in the following section.    
Neglect and Abuse:  Involuntary Placement

New York law governing the involuntary placement of children in foster care, as well as the state's general involvement in families where parents are suspected and/or found to be unfit, is set forth in Article 10 of the Family Court Act.  Generally, the state must justify its intervention into the family by showing that the parent is unfit and that, as a result, the child in his or her care has been harmed or is at risk of being harmed.  Article 10 defines the circumstances where intervention (including emergency intervention) is permissible, outlines the obligations of the state and the parents once such intervention is sought, and provides the Family Court with continuing oversight powers when children are placed in foster care.  The legislature has defined the purpose of Article 10 as follows:

This article is designed to establish procedures to help protect children from injury or mistreatment and to help safeguard their physical, mental, and emotional well-being.  It is designed to provide a due process of law for determining when the state, through its family court, may intervene against the wishes of a parent on behalf of a child so that his needs are properly met.   

N.Y. Fam. Ct. Act § 1011.

Article 10 is a comprehensive and detailed statute.  Perhaps the best place to begin is with Family Court Act § 1012, where abuse and neglect are defined.7  This important definition section sets forth those situations in which parental conduct may permit state intervention.  In evaluating any situation, it is important to look also at Family Court Act § 1046, which sets out certain evidentiary rules that bear on the question whether unfitness may be proven.

Even before the formal commencement of an Article 10 proceeding, however, the state has certain powers to intervene in emergency situations.  A peace officer, or a police officer, or an agent of a duly authorized agency, association, society or institution may remove an abused or neglected child from her/his place of residence with the written consent of the parent or guardian. N.Y. Fam. Ct. Act § 1021.  If the child is not returned within three days, an abuse or neglect petition must be filed in court, and a copy of the parent's written consent must be attached to the petition.  Id.

In the absence of parental consent, a police office, peace office, law enforcement official, or an agent of a duly incorporated society for the prevention of cruelty to children or a designated employee of a city or county department of social services may take or keep a child in protective custody if there is reasonable cause to believe that continuation of the child in the parent's care would present an imminent danger to the child's life or health and that there is not enough time to apply for a court order directing the removal.  N.Y. Fam. Ct. Act § 1024.  Though the statute clearly requires a court order to effectuate a removal where that is possible (see also N.Y. Fam. Ct. Act § 1022), this has not been the regular practice in New York City.8  At the time a child has been removed, notice to the parent is required (N.Y. Fam. Ct. Act §§ 1024(b), 1026) and, if the child is not to be returned or a petition is to be filed, such petition must be filed forthwith or, with permission of the court, within three days of the removal.  N.Y. Fam. Ct. Act § 1026(c)).

A child protective proceeding (a proceeding alleging parental unfitness) commences with the filing of a verified petition alleging facts which, if true, would establish that the child is abused or neglected.  N.Y. Fam. Ct. Act § 1031(a).  The petition will usually be filed by the Division of Family Court Legal Services of the Administration for Children’s Services.  Rules for service on the parent are set forth in N.Y. Fam. Ct. Act §§1035 and 1036.

In any case involving abuse or neglect in which the child has been removed without a court order, the court must hold a hearing as soon as practicable to determine whether an order removing or continuing the removal of a child during the pendency of the case is justified.  N.Y. Fam. Ct. Act § 1027.  Such a removal order is commonly referred to as a "remand" order.  Upon a § 1027 hearing, the court shall remove or continue the removal of the child "if the court finds that removal is necessary to avoid imminent risk to the child's life or health."  N.Y. Fam. Ct. Act § 1027(b).  In making its determination, the court shall consider whether reasonable efforts were made prior to the hearing to prevent or eliminate the need for removal and, if the child has already been removed, whether reasonable efforts were made to make it possible for the child to return home.  If reasonable efforts were not made, but are deemed appropriate by the court, the court shall order them provided.  Id.

Where a child has been temporarily removed, the parent or other person legally responsible for the child or the child’s attorney may apply to the court for the return of the child. N.Y. Fam. Ct. Act § 1028.  A hearing under § 1028 shall be held unless there was a § 1027 hearing at which the parent was present and had the opportunity to be represented by counsel.  Often, however, a § 1027 hearing is held in the absence of the parent, who has not yet received notice of the proceeding, or is held in an abridged form pending a § 1028 hearing for which counsel for the parent may have time to prepare.  In any event, for "good cause" the court may hold a § 1028 hearing even where a § 1027 hearing was held.  When a § 1028 hearing is requested, the hearing shall be held within three days, except for "good cause."  Because the statute makes clear that a parent may not be deemed to have waived her/his right to a § 1028 hearing, one may be requested either immediately, or at a later date.  N.Y. Fam. Ct. Act § 1028.

Section 1028 provides that the child shall be returned "unless the court finds that the return presents an imminent risk to the child's life or health."  Again, the court must determine whether reasonable efforts were made to prevent or eliminate the need for placement.  N.Y. Fam. Ct. Act § 1028.9
Whether the child is "remanded" to the care of the Administration for Children's Services or "paroled" to the parents during the pendency of the case, the Article 10 case proceeds.  Abuse and neglect cases are bifurcated proceedings.  First, the court must determine whether the child is an abused or neglected child within the meaning of Article 10 (specifically within the meaning of N.Y. Fam. Ct. Act § 101210).  A hearing on this question is the "fact-finding" hearing -- it is a hearing on the allegations in the petition.  If the court does not enter a finding that the child has been abused or neglected, it must dismiss the petition.11  If the court does make a finding of abuse or neglect, either after a hearing or as the result of an admission by the parent, then the court is empowered to proceed to the dispositional hearing and to enter an order either by consent of the parties or after a hearing.  Fam. Ct. Act § 1052 (a) provides that at disposition, the court is authorized to make one of the following orders:

-- suspend judgment (F.C.A. § 1053);

-- release the child to the custody of the parent or other person legally responsible (F.C.A. § 1054);

-- place the child in foster care or directly in the custody of a relative or other suitable person (F.C.A. § 1055);

-- make an order of protection (F.C.A. § 1056); or

-- place the parent under supervision (F.C.A. § 1057).

Still again, the court must consider whether reasonable efforts were made to prevent or eliminate the need for placement and may direct that services be provided.  N.Y. Fam. Ct. Act § 1052(b)(i)(A).

Placement orders are valid through the completion of the initial permanency hearing and can then be extended from one permanency hearing to the next if certain findings are made, until the child turns 18 or, with the child’s consent, until the child turns 21.  N.Y. Fam. Ct. Act §§ 1055(b)(i)(E), 1089.  All orders of placement shall include a description of the visiting plan for the family and a direction to the agency that the parents be notified of agency conferences to review the family service plan.  N.Y. Fam. Ct. Act § 1055(b)(i).

New York law now requires that a “permanency hearing” be held every six months for all children in foster care, beginning 60 days after the child was removed from home.12  See generally, N.Y. Fam. Ct. Act § 1089.  Where an order is entered terminating parental rights or dispensing with the requirement of reasonable efforts, a permanency hearing must be held within 30 days.  N.Y. Fam. Ct. Act §§ 1039-b, 1089(a).  The parents(s) and the foster parent(s) are required to be given notice of the permanency hearing by regular mail.  N.Y. Fam. Ct. Act § 1089(b).  Permanency hearings must be completed within 30 days of the date on which they were scheduled.  N.Y. Fam. Ct. Act § 1089(a)(3).

At a permanency hearing the court must evaluate and can modify the agency’s long-term plan for the child and make orders with respect to the time frame for effectuating the permanency plan.  The court must also evaluate the extent to which both the agency and the parent have complied with the family service plan.  N.Y. Fam. Ct. Act § 1089(d).  The permanency hearing thus presents parents with an important opportunity to provide the court with information about the progress s/he is making towards addressing the issues which led to the child’s placement in foster care and any problems a parent may be having in obtaining visits or services from the agency.  These hearings are often the best forum for parents to advocate for their children to be returned to them.

At least 14 days prior to each permanency hearing, ACS is supposed to provide the parent a copy of the permanency report which will be presented to the court at the permanency hearing (in reality, these reports are often not provided in advance and attorneys for parents must take steps to obtain them before the date of the permanency hearing).  N.Y. Fam. Ct. Act § 1089(b). 

The permanency report must include the goal established for the child.  The goal can be: 1) return to the parent or parents; 2) placement for adoption and termination of parental rights; 3) referral for legal guardianship; 4) permanent placement with a fit and willing relative; or 5) placement in another planned permanent living arrangement that includes a connection to an adult who is willing to be permanency resource (this last goal is generally for children who are not expected to be able to live independently as adults, i.e., another planned living arrangement is typically an institutional setting; by statute, this goal is only allowed where there is a finding that the first four possible goals would not be in the child’s best interests).  1089(c)(1).   

In addition to the goal, the permanency report is supposed to include a great deal of other information, including information on:  the child’s current placement, health and well being, and educational progress; the visiting plan; services being provided to the child; the reasonable efforts made to achieve the permanency plan; the services the parent has been provided, the steps the parent has taken to use the services, any barriers encountered in the delivery of the services; the progress made toward reunification.  1089(c)).  The permanency report is also supposed to make recommendations regarding whether the permanency goal should be continued or modified, any proposed changes in placement, and whether the placement should be continued. 

At the conclusion of the permanency hearing, the court is required to make numerous findings and issue an order of disposition addressing several issues.  Among the most important of these, are the determinations regarding:  whether the placement should be terminated or extended; whether the permanency goal should be approved or modified; the anticipated date for achieving the goal; and whether reasonable efforts have been made to effectuate the permanency plan.  N.Y. Fam. Ct. Act § 1089(d).  The Court is supposed to make these determinations “in accordance with the best interests and safety of the child, including whether the child would be at risk of abuse and neglect if returned to the parent.”  Id.  If the court extends placement, the order must describe a visiting plan and may enter orders for: services to the family as specified in Section 1015-a of the Family Court Act; orders of protection; the agency to file termination of parental rights petitions; the agency to undertake diligent efforts to encourage and strengthen the parental relationship, including assisting the parent to obtain housing, employment, counseling, medical care, or psychiatric treatment.  

Motions to set aside, modify or vacate any orders made by the court may be made pursuant to N.Y. Fam. Ct. Act § 1061.  Petitions to terminate placement may be brought by any interested person on behalf of the child or the child's parent or person legally responsible pursuant to N.Y. Fam. Ct. Act § 1062.  See also §§ 1063-1066.
Foster Care Placement

Once a child is in foster care, either as the result of a voluntary placement agreement or as the result of a neglect or abuse case, the Administration for Children's Services is obligated in most situations to work with the family towards reunification. The applicable statutes and regulations embody the legislative conclusion that "it is generally desirable for the child to remain with or be returned to the natural parent because the child's need for a normal family life will usually best be met in the natural home, and  . . .  parents are entitled to bring up their own children unless the best interests of the child would be thereby endangered."  N.Y. Soc. Serv. Law § 384-​b(l)(ii).  At the same time, New York legislation now specifically states that “the legislature recognizes that the health and safety of the children is of paramount importance.”  Id.  Thus, with the acceptance of children in foster care, the state and the courts accept a dual responsibility, at least in most situations:  to protect children and also to ensure that diligent work is undertaken with families towards the goal of reunification.  N.Y. Soc. Serv. Law § 384-b(l)(iii).13
State law and policy requires that the Administration for Children's Services, either directly or through the contracting foster care agency, employ diligent efforts to strengthen the parent-child relationship and to reunify the family.  As a starting point, Soc. Serv. Law § 384-b(7)(f) defines diligent efforts as follows:

(1) consultation and cooperation with the parents in

developing a plan for appropriate services to the child

and his family;

(2) making suitable arrangements for the parents to

visit the child;

(3) provision of services and other assistance to the

parents so that problems preventing the discharge of

the child from care may be resolved or ameliorated;

(4) informing the parents at appropriate intervals of

the child's progress, development and health.

It is important to note that the statute requires different, and fewer, efforts where the parent is incarcerated.  See Soc. Serv. Law § 384-b(7)(f).

Furthermore, following ASFA, the statute now provides that an agency may be relieved from making reasonable efforts in certain cases.  In either voluntary or involuntary foster care cases, at any time, an agency may make an application to the court seeking an order relieving it of its obligation to provide reasonable efforts where:  a) the parent has subjected a child to aggravated circumstances, defined as severe or repeated abuse pursuant to N.Y. Soc. Serv. Law § 384-b(8); b) the parent has been convicted of certain crimes; or c) the parent has had parental rights to another child involuntarily terminated.  N.Y. Soc. Serv. Law §§ 358-a(b), (c)), (d), 392(6-a), (8); N.Y. Fam. Ct. Act §§ 352.22)(c)), 1039-b, 1052.  Family Court is then required to enter an order providing that reasonable efforts shall not be required unless it determines that providing reasonable efforts would be in the child’s best interest, not contrary to the health and safety of the child, and would likely result in reunification of the parent and child in the foreseeable future.  If the court makes those determinations, then reasonable efforts must still be made.

At the same time, however, child welfare policy disfavors long-term foster care.  State regulations require foster care agencies to identify a "permanency plan" for each child in foster care.  Permanency planning focuses on securing a "legally recognized and continuous family" for a foster child within a certain period of time.  Regulations mandate the identification of a "permanency goal" for each child in foster care and a plan tailored to achieve that end.  Though the state is required in most situations, at least at first, to pursue the goal of reuniting a foster child with his or her natural parent, a foster care agency may pursue a different goal if it determines that reunification is not, in its opinion, a viable option.14  As noted above, there are five permanency goals now listed by statute for the court to consider approving at a permanency hearing:  (i) return to parent; (ii) placement for adoption with the filing of a termination of parental rights petition; (iii) referral for legal guardianship; (iv) permanent placement with a fit and willing relative; and (v) placement in another planned permanent living arrangement provided that there is documented a compelling reason for determining that the other permanency options are not in the child’s best interest.


The period of foster care is a critical time for parents to work towards being reunited with their children or, if they wish, to make alternative plans for them.  In general, advocating for parents means making sure that they have the best possible chance to be reunited with their children:  ensuring that they have the opportunity to resolve whatever problems necessitated foster care, maintain their relationship with their children during the time they are in foster care, and make plans for their return.  In addition, it is essential that advocates be aware of the legal obligations parents are charged with, so that they may effectively counsel them and assist them in preventing the commencement of an action to terminate parental rights.

State law and regulations do outline what is expected of foster care agencies in working to reunite families.  Those provisions can provide additional means for securing desired services. In addition to the statutory provisions (see N.Y. Soc. Serv. Law §§ 384-b(7)(f), 409, 409-a), New York State regulations are an important resource in this area.  

Regulations include the following requirements:

1) Case record  A case record must be maintained for every child in foster care and her/his family.  18 N.Y.C.R.R. § 428.1.  Regulations set forth the required contents of this uniform case record.  18 N.Y.C.R.R. § 428.3.  Important elements to look for are:

a) Face sheet (18 N.Y.C.R.R. § 428.4)

b) Progress notes (18 N.Y.C.R.R. § 428.5)  These are the day-to-day notations and descriptions of all contacts made by the agency with children, parents, and other service providers, visits between parents and children, and diligent efforts made by the agency.

c) Initial assessment and service plan (18 N.Y.C.R.R. § 428.6)  This form is filled out when a child first enters placement, or first receives preventive services.  This form should include, among other things, a description of the presenting problem, a family history, actions taken to meet the family's needs, and the permanency planning goal.  For children in foster care, the initial assessment and service plan must also include the reasonable efforts that were made to avoid the need for placement, the identification of all available placement alternatives and the specific reasons why such alternatives were rejected, the kind of placement chosen and the reasons for that choice, a visiting plan, and a service plan for the family.

d) Comprehensive assessment and service plan (18 N.Y.C.R.R. § 428.7)  This form is completed 90 days after the child enters care, and addresses those same issues as the initial assessment and service plan, but with more information. e) Reassessment and service plan (18 N.Y.C.R.R. § 428.8)  A reassessment and service plan must be completed 6 months after the child enters foster care, and every 6 months thereafter during the time a child remains in foster care.  The purpose is to review the changes in family functioning and progress towards achievement of goals established in the last service plan, to redetermine goals, and to develop a new or revised service plan based on the continuing service needs of family members.  It should focus specifically on what problems/issues require the continuation of foster care, what the permanency goal is for the child, and what steps are being made to achieve that goal.  The plan must be developed at a meeting  –  the Service Plan Review15 (18 N.Y.C.R.R. §§ 428.9, 430.12(c))(2))  –  to which the parent and any children over 10 are invited.  The parent may bring someone of her/his choosing to the meeting.  18 N.Y.C.R.R. § 430.12(c)(2)(b)(1)(I).  This is a critical meeting.  Not only are significant decisions made by the foster care agency about the official permanency goal for each child and what a parent must do to resume care, but an important document  –  the Service Plan  –  is generated.  It is very often a difficult meeting for a parent to meaningfully participate in without an advocate.

f) Plan amendments (18 N.Y.C.R.R. § 428.10)  Plan amendments must be prepared and submitted for certain significant changes in the status of a case, including: preventive services are started or ended for a child, a child is entering or reentering foster care, a child is moved to a new foster home, a child is discharged from foster care.

g) Court documents, including petitions, court orders, voluntary placement agreements (18 N.Y.C.R.R. § 428.3 (b)(3)(iii)). 

h) Correspondence between the family and the agency (18 N.Y.C.R.R. § 428.3 (b) (3)(iv)).

i) Reports of medical, psychiatric, or psychological examinations, and consent forms signed by parents regarding medical treatment for child in foster care (18 N.Y.C.R.R. § 428.3 (b) (4)(ii)).

j) Any educational reports or evaluations (18 N.Y.C.R.R. § 428.3 (b) (4)(iii)).

Note: A case record will be maintained both by ACS and by any foster care or other preventive service agency involved.  For children in foster care, if a foster care agency is involved, the foster care agency case records are usually the most informative as they are kept by those with primary responsibility for the child, the family, and the foster home.  ACS has initial responsibility in all child protective cases, and therefore should have records of how the family became known to ACS, of the initial investigation, of any decision to remove the child, and of the court proceedings.  After an order placing a child in foster care, primary responsibility for the child and the family is generally transferred to the foster care agency, and ACS maintains only oversight responsibility.  In these instances, ACS's records are likely to consist primarily of communication between the foster care agency and ACS.  The initial assessment and service plan and all reassessment and service plans, as well as all plan amendments, must be submitted for approval to the Administration for Children's Services Office of Case Management,16 and thus should appear in both records.  Where a parent is additionally involved with a community-based preventive service agency, there should be a case record maintained by that agency concerning the parent's involvement and service plans.

2) Visiting for parent and child  During the time a child is in foster care, the agency must provide regular and meaningful visits.  Minimally, the opportunity for twice monthly visits must be provided, except where a parent is incarcerated or living a great distance away.  Visits may not be suspended except by court order.  18 N.Y.C.R.R. § 431.14.  Visits and a specific plan for visits must be made part of all dispositional orders in voluntary placement approvals and court-ordered placements and extensions of placement.  N.Y. Soc. Serv. Laws §§ 358-a(3)(e); N.Y. Fam. Ct. Act §§ 1055(b)(i)(A), 1089(d).  Parents also have visiting rights if children are in foster care pending the outcome of a neglect or abuse case.  N.Y. Fam. Ct. Act § 1030.

 In 2000, the Administration for Children’s Services developed a new policy on visiting and issued “Best Practice Guidelines” on visiting.  This new policy increases the general minimum frequency of visits from bi-weekly to weekly and establishes that unsupervised visits are the default, with supervision only required when there is a specific safety reason for it.  The ACS Guidelines can be a valuable advocacy tool.

3) Service Plan Review  This meeting, designed to develop a service plan for the family, should occur every 6 months.  18 N.Y.C.R.R. §§ 430.12(c))(2), 428.9.  Efforts must be made to involve the parent and any child over the age of 10.  The parent may be accompanied by a person of her/his choosing.  18 N.Y.C.R.R. § 430.12(c))(2).  See also N.Y. Fam. Ct. Act § 1055.
4) Preventive services  Because preventive services are defined as services aimed at preventing or eliminating the need for foster care, they are available to children and the families of children in foster care in order to resolve those problems which necessitate the continuation of foster care and to facilitate the discharge of children from foster care.  They should be offered and arranged for by the foster care agency involved, and may be ordered by the Family Court.  See Preventive services section above.

5) Keeping parent updated  Parents of children in foster care are entitled to be kept updated as to the medical, psychological and educational needs and functioning of their children.  N.Y. Soc. Serv. Law § 384-b(7)(f)(4).Also, new legislation (N.Y. Soc. Serv. Law § 409) authorizes the use of audio- or video-conferencing technology by incarcerated parents to consult in the development and periodic review of family service plans that “reflect the special circumstances and needs of the child and the family.”
Filing a termination of parental rights petition

Until recently, the governing statutes did not speak specifically to the question of when or under what circumstances an agency ought to abandon the goal of reunification and take steps towards adoption or another alternative goal.  With ASFA, this has changed.  New York law now requires that a termination of parental rights petition be filed whenever:  a) a child has been in foster care for 15 out of the most recent 22 months; or b) a court has determined the child to be an abandoned child; or c) the parent has been convicted of a certain specified crime.  

This requirement does not apply if one of the following exists:  1) the child is being cared for by a relative; or 2) the agency has documented in the most recent case plan a compelling reason for determining that the filing of a termination of parental rights petition would not be in the child’s best interests; or 3) the agency has not provided services to the parent.  N.Y. Soc. Serv. Law § 384-b(3)(1).  Compelling reasons may include:  i) the child is in placement as a juvenile delinquent or a PINS; ii) the child has a permanency goal other than adoption; iii) the child is 14 or older and will not consent to adoption; or iv) there are insufficient grounds for filing a termination of parental rights petition.  Id.  


In 2010 the New York State Legislature provided some further protections for incarcerated parents and those in treatment programs. If the following conditions are met, agencies are no longer required to file a termination of parental rights petition for children who have spent 15 of the past 22 months in foster care: 

1) The parent’s incarceration or participation in a substance abuse treatment program is a major reason why the child is in foster care; and 

2) The parent “maintains a meaningful role
 in the child’s life;” and

3) The agency has not documented a reason why filing a TPR petition is inappropriate.  N.Y. Soc. Serv. Law § 384. 
In the Matter of Alicia G., 29 Misc.3d 267, 908 N.Y.S.2d 810, 2010 N.Y. Slip Op. 20281 (Fam. Ct. 2010), in spite of her incarceration, the mother’s parental rights were preserved where the court placed great significance on the mother’s expression to prison counselors of her intent to be reunited with her child as well as her enrollment in programs intended to help manage her anger, obtain employment and became a better parent. 
Foster Care When a Parent is Incarcerated

While the same foster care scheme applies when the parent of a child in foster care is incarcerated, it is somewhat more complicated.  The challenges for parents, children and foster care agencies are significantly greater.  

The general rule that once a child is in foster care, the agency has a duty provide diligent efforts/reasonable effort to assist the parent in her obligation to plan and to strengthen the relationship between the parent and child still applies.  A parent’s incarceration by itself does not relieve the agency of its obligations to consult and work with the parent in developing a plan for appropriate services to the child; informing the parent of the child’s progress, development and health; and developing regular service plans in consultation with the parent.  ACS’s own written protocol makes clear that where parents are incarcerated, the families “should be approached with the same urgency and respect, and given the same family-specific, child-centered, ongoing assessment as other families.”
  The law specifically mandates that an incarcerated parent be provided with visits and necessary social services at the prison.  Section 384-b(97)(f)(5) requires that as part of mandated "diligent efforts . . .  to assist, develop and encourage a meaningful relationship between the parent and the child," a foster care agency must:

[make] suitable arrangements with a correctional facility and other 

appropriate persons for an incarcerated parent to visit the child within 

the correctional facility, if such visiting is in the best interests of the 

child . . .  Such arrangements shall include, but shall not be limited to, 

the transportation of the child to the correctional facility, and providing 

or suggesting social or rehabilitative services to resolve or correct the 

problems other than incarceration itself which impair the incarcerated 

parent's ability to maintain contact with the child. 


The statute does relieve the agency of the duty to provide services while a parent is incarcerated, but the obligations to provide and facilitate visits, assist the parent in developing a plan, updating the parent about the child, involving the parent in service plan review, and assisting with release from incarceration all remain in most circumstances.

There are two situations in which a foster care agency is excused from making such "diligent efforts."  Such efforts are not required if a parent, incarcerated or otherwise, has failed for six months or more to keep the agency apprised of her location.  N.Y. Soc. Serv. Law § 384-b(7)(e)(i).  Thus, an incarcerated parent must make sure that she keeps the agency regularly informed of the facility in which she is confined. 

The other situation in which diligent efforts may be excused is unique to incarcerated parents.  An agency does not have to make diligent efforts when "[a]n incarcerated parent has failed on more than one occasion while incarcerated to cooperate with an authorized agency in its efforts to assist such parent to plan for the future of the child . . .  or in such agency's efforts to plan and arrange visits with the child."  Id.  N.Y. Soc. Serv. Law § 384-b(7)(e)(ii).

Essentially, then, an incarcerated parent is under the same obligation to maintain contact with and to plan for her child in foster care, but may be held to an even more stringent requirement of cooperating with the foster care agency.  Maintaining contact with the child and with the agency is, of course, significantly more difficult from prison, but it must be done.  A parent should write letters and send birthday and holiday cards and presents, and, to the extent possible, make phone calls.  The parent should make and keep copies of all correspondence with her child and the agency.  Finally, an incarcerated parent should be unrelenting in requesting visits with her child at the prison. 

For the incarcerated parent, the duty "to plan for the future of the child" is equally daunting.  The Social Services Law defines the planning requirement as:

[taking] such steps as may be necessary to provide an adequate, stable home 

and parental care for the child within a period of time which is reasonable 

under the financial circumstances available to the parent.  The plan must 

be realistic and feasible, and good faith effort shall not, of itself, be 

determinative.  In determining whether a parent has planned for the 

future of the child, the court may consider the failure of the parent to 

utilize medical, psychiatric, psychological and other social and rehabilitative 

services and material resources made available to such parent. 

N.Y. Soc. Serv. Law § 384-b(7)(c)).

The central aspect of "planning" is that the parent must be thinking about and working actively toward reunification with her child and, in particular, must be attempting to address the problems that led to the child's placement in foster care.  Thus, an incarcerated parent must avail herself of programs within the prison facility that might address these problems and help her prepare to resume custody of her child.  Such programs might include counseling, drug/alcohol treatment, parenting programs, and programs to prevent family violence, job and vocational training, and work experience.  The parent should keep her foster care caseworker informed of all programs in which she is participating.  In addition, the parent should attempt to follow through on any further program recommendations the caseworker may make.  It is also helpful for a parent to maintain a clean institutional disciplinary record.  Planning actively for her child's future while she is in prison will put a parent in the strongest possible position to push for discharge of her child to her after she is released.

However, for prisoners serving long prison sentences, even the efforts described above may not be sufficient to preserve parental rights.  The New York Court of Appeals has repeatedly stressed that foster care is meant to be temporary and that if a child cannot be returned to the parent's care within a reasonable time period, an alternative, permanent home must be found.  In Matter of Gregory B., 74 N.Y.2d 77 (1989), the Court made this explicit for incarcerated parents who are serving long prison sentences.

Gregory B. was a consolidation of two cases involving fathers, one serving a sentence of 10-20 years and one serving 25 years to life.  Both fathers had maintained regular contact with their children in foster care through visits and correspondence.  However, the Court of Appeals held that the fathers had failed "to plan for the future" of their children because the fathers had failed to offer a plan that would lead to the children's discharge from foster care to a permanent, stable home within a reasonable period of time.  The Court reasoned that the fathers' "plan" of long-term foster care was contrary to the principle that foster care be temporary.

After Gregory B., the status of incarcerated parents serving long prison sentences was already precarious.  Now, with ASFA’s direction on when termination of parental rights petitions are to be filed, there is even more pressure placed on incarcerated parents.  Still, ACS’s own Memorandum on Permanency Planning with Incarcerated Parents, August 3, 2006, insists that these decisions still be made on a case-by-case basis and the following factors should be considered:

· the parent’s relationship to the child;

· the parent’s efforts to plan for the child’s future, to stay in contact with the child and caseworker, to fulfill the service plan, and to be reunified in the near future;

· observations of parent-child visits;

· the length of time to release and discharge plans;

· the child’s relationship and attachment to the parent and desire to return home;

· the likelihood of reunification within a reasonable timeframe.

In situations where the parent is serving a long-term sentence and is unable to be the child’s discharge resource, other permanency planning goals will need to be explored.  But, it still may be that a continued and ongoing relationship between parent and child will serve the child’s interests.  Planning options then might include family members or friends assuming legal guardianship of the child; voluntary and/or conditional surrender of parental rights; and open adoption. 

Foster Parents

Though many children reside in foster care for many years, foster parents are intended by the child welfare system to be temporary custodians.  In New York City, foster parents serve as employees of private foster care agencies that have contracted to provide foster care services to children in state custody.  Legal custody of a foster child resides with ACS.  Foster parents are paid per diem for each child cared for.  They are subject to licensing and certification requirements or, where they are kin, approval requirements.  Foster parents are subject to regular casework supervision, training, and regulation of the conditions in their homes in matters such as space, sleeping arrangements, and discipline.  They are also required to cooperate with plans made for visitation between the children in their care and the parents.  See generally, 18 N.Y.C.R.R. §§ 444 (requirements for licensed, certified, and approved foster family boarding homes), 443 (agency procedure for certification, approval, and supervision).  They are further obliged to support and nurture the relationship between the children and their natural family.

New York law now requires that foster care agencies obtain fingerprints and conduct a criminal history record check of all prospective foster and adoptive parents (including kinship foster parents) and all persons over the age of 18 who are residing in the home of the applicant. This requirement applies, as well, to all prospective adoptive parents currently caring for the children where the adoption has not yet been finalized.  

Applicants must submit fingerprints to the foster care agency, which will send them to the Office of Children and Family Services (OCFS), which will send them to the Department of Criminal Justice Services (DCJS).  DCJS will provide OCFS with a criminal history record and OCFS will notify the agency with the result.  The presumption by law is that certification or approval will be denied where a potential foster or adoptive parent has been convicted at any time of a felony for child abuse or neglect, a crime against a child, or a crime involving violence or spousal abuse.  Certification or approval will also generally be denied where the applicant has been convicted within the last five years of a felony for assault, battery or a drug-related offense.  Disqualification is mandatory unless the prospective foster or adoptive parent can demonstrate that the denial of their application or re-certification will create an unreasonable risk of harm to the physical or mental health of the child and that the approval of their application will not place the child’s safety in jeopardy and will be in the best interests of the child.

An applicant may be denied based on convictions for other crimes or convictions of other adults in the household.  When a criminal history record reveals a conviction for a non-disqualifying crime, the agency must make a safety assessment of the foster home and a determination whether to certify or approve the home and to permit the child’s continued placement in the home.

New York case law has consistently held that foster parents have no custody rights to their foster children that are independent of the state or superior to anyone else's, and that foster parents may not seek legal custody of their foster children over the objection of the parent.  The law, however, does afford foster parents some procedural rights to be heard in matters involving the custody of children in their care.  Foster parents must be given notice of and are parties to permanency hearings.  N.Y. Fam. Ct. Act § 1089(b)(1).  Pre-adoptive parents or relatives caring for the child are not made a party to, but must be given notice of and an opportunity to be heard at permanency hearings.  N.Y. Fam. Ct. Act § 1089(b)(2).  Under certain circumstances, a foster parent may commence a termination of parental rights proceeding.  N.Y. Soc. Serv. Law § 384-b(3)(b); N.Y. Fam. Ct. Act § 1089 (d).  A foster parent may challenge administratively the decision that a foster child be moved to another foster home.  N.Y. Soc. Serv. Law § 400.  See also N.Y. Soc. Serv. Law § 22, 18 N.Y.C.R.R. § 443.5.  If denied relief, the foster parent may obtain judicial review in a C.P.L.R. Article 78 proceeding.  Case law has considered this administrative remedy a foster parent's sole remedy in contesting an agency's decision to transfer a foster child from her/his care.  However, it would seem that a foster parent who secures a court order pursuant to N.Y. Fam. Ct. Act § 1017 or § 1055 directing that foster care placement be in a specific foster home could be assured that a child would not be transferred without a Family Court hearing held upon an application to modify the Court's order.

Kinship Foster Care

Kinship foster care is a relatively recent child welfare practice whereby relatives of children in foster care serve as their foster parents.  The sudden growth in foster care populations and consequent need for new foster homes encouraged states to develop procedures to enable relatives to fill the void and provide much needed foster homes.  At the same time, child welfare experts urged that residing with relatives would be good for children.  New York State law requires that relatives be investigated as possible resources, and both state and federal policy favor the placement of children with kin.  N.Y. Fam. Ct. Act § 1017; N.Y. Soc. Serv. Law § 384-a(1-a).  Nonetheless, in New York City, the percentage of children in kinship care declined between 1993 and 1997, from 42.7% of the total foster care population to 33.8%.  As of 2003, kinship placements represented less than 26% of the total foster care population.

The requirements for approval of relatives seeking to become kinship foster parents are, for the most part, the same as the requirements for licensing and certification of traditional foster parents.  However, current regulations do permit an emergency approval procedure so that a foster child may be placed in a kinship home within 24 hours, while the foster home study is completed.  18 N.Y.C.R.R. § 443.7.  Regulations also relieve kinship homes from having to conform to stringent space requirements.  Compare 18 N.Y.C.R.R. § 444.5 (requirements for license and certificate) with 18 N.Y.C.R.R. § 444.8 (requirements for approval of relative foster homes).  Fingerprinting and criminal history checks, however, do apply to relatives seeking to become or maintain their status as foster parents, though they are part of the final (and not emergency) approval process.
The fact that kinship foster parents are both foster parents and relatives of the children in their care may provide many benefits to family members.  Children residing in kinship homes are likely to experience less trauma than they would in an unrelated foster home, and kinship homes may offer a child and parent more contact with each other and more informal visiting.  Kinship arrangements may sometimes provide a long-term plan supported by all members of the family. At the same time, the situation may pose challenges for those involved.  There are many questions about how the legal and social service systems ought to regard these families that are both extended families and foster families.

Kinship Guardianship


Effective April 2011, subsidized guardianship may also be available in specific circumstances if relatives are serving as foster parents in involuntary foster care placements after the conclusion of a child protective dispositional or permanency hearing or involving voluntary foster care cases after the fact finding or permanency hearings have been completed. N.Y. Fam. Ct. Act § 1055.
In order to qualify, the prospective relative guardian must have entered into a signed guardianship assistance agreement with the local social services department and must have cared for the child as a foster parent for at least six months prior to the application for the agreement. The relative must file a petition with the court presiding over the child protective or permanency proceeding and if guardianship is granted, all orders under the child protective or permanency proceeding are terminated. The social services department cannot consider the financial status of a prospective relative guardian. In addition to the above prerequisites, the family court considers the child’s permanency goal and their relationship to the relative in determining if this option is in the child’s best interest. The court must “hold age-appropriate consultation with the child.” If the child is fourteen or older the court must ascertain the child’s preference, but if the child is eighteen or older he or she must consent to the guardianship. N.Y. Fam. Ct. Act § 1055.
Surrender

Guardianship and custody of a child in foster care may be committed to an authorized agency by a surrender, a written instrument signed by the parent(s).  N.Y. Soc. Serv. Law § 383-c.   A surrender is the voluntary relinquishment of all parental rights and results in the severance of the legal relationship between parent and child for the purpose of adoption.  After a surrender, the agency is deemed to acquire guardianship and custody of the child and may act in the place of a parent to consent to the child's adoption.  Unless specific terms are agreed to and included in the surrender (see below), the parent will no longer have any rights to have custody, visit with, speak with, or learn about the child, or to object to an adoption.

There are two kinds of surrenders:  a judicial surrender and an extra-judicial surrender.  A judicial surrender is executed before a judge.  N.Y. Soc. Serv. Law § 383-c(3).  It is final and irrevocable upon execution.  N.Y. Soc. Serv. Law § 383​c(5)©).  An extra-judicial surrender is executed by the parent in the presence of at least two witnesses (one of whom is an employee of an authorized agency trained to receive surrenders and one of whom is a social worker or attorney not employed by the agency) and before a notary public.  The agency must then file an application for approval of the extra-judicial surrender with the court no more than fifteen days later.  N.Y. Soc. Serv. Law § 383-c(4).  A parent may revoke the surrender by writing to the court named in the surrender within forty-five days after its signing.  N.Y. Soc. Serv. Law § 383-c(6) (or more than forty-five days if the child is not in a pre-adoptive home).  In such a case, the surrender is deemed a nullity.  Id.

The statute does set forth the possibility that a surrender may contain certain conditions. The surrender may contain the name of the person(s) who will be adopting the child, thus conditioning the surrender on the child being adopted by that particular person (who must, at the time of the surrender, be a certified foster parent or have been investigated and approved as an adoptive parent).  N.Y. Soc. Serv. Law § 383-c(2) & (5).  The statute also permits the instrument to be "upon such terms and subject to such conditions as may be agreed upon by the parties thereto" (for example, an agreement regarding post-surrender visiting).  N.Y. Soc. Serv. Law § 383-c(2) & (5).  Recent legislation has clarified that conditions in a surrender regarding continued visiting or communication between the surrendering parent and the child are enforceable in court if they were incorporated in a written order of the court, on the consent of all parties, after a finding by the court that such contact would be in the child’s best interests.  N.Y. Soc. Serv. Law § 383-c(2) & (5); Dom. Rel. L. § 112-b.  Failure to comply with an agreement regarding post-surrender contact is not grounds for setting aside the surrender or an adoption, but such an agreement is enforceable in court by any party as long as the court finds that enforcement is in the child’s best interests.  Dom. Rel. L. § 112-b.   In 2010, FCA § 1055-a was modified to include procedures to follow when there is a substantial failure of a material condition of a surrender. 
Provisions for the surrender of a child not in foster care to an authorized agency are found in N.Y. Soc. Serv. Law § 384.

Termination of Parental Rights
“Termination of parental rights” is a term used to describe the involuntary and absolute and permanent severance of the legal relationship between parent and child.  Where parental rights are terminated, all a parent's legal rights and responsibilities to her or his child are abrogated and the child may be adopted without the parent's consent.

Termination of parental rights proceedings are commenced only after a child has been in foster care for some time. Following federal law, New York State legislation now sets forth certain time frames and criteria for when termination petitions must be filed.  N.Y. Soc. Serv. Law § 384-b(3) (see discussion in Foster Care Placement, supra).  Typically, the focus is not on the initial reason for the child's foster care placement, but rather on the family's conduct and the progress (or lack of progress) made towards reunification since that time.  The statutory scheme makes clear, however, that termination of parental rights and adoption are considered the last resort for children in the foster care system and that, where possible, children and their families ought to be reunited.  N.Y. Soc. Serv. Law § 384-b(1). All parents regardless of whether or not they are incarcerated have the obligation to plan for the return of their children. The fact that a parent is incarcerated does not preclude a termination of his or her parental rights absent a showing that the parent was prohibited from contacting the agency or child. See Matter of Stella B., 130 Misc.2d 148, 495 N.Y.S.2d 128 (1985).
The statutes governing termination of parental rights proceedings are Part 1, Article 6 of the Family Court Act and Social Services Law § 384-b.  A proceeding is commenced by Petition on Notice served on the child's parents and upon such other persons as the judge may prescribe. N.Y. Soc. Serv. Law § 384-b(3)(e).  N.Y. Soc. Serv. Law § 384-c sets forth the rules regarding notice to fathers of children born out of wedlock.

In New York, the circumstances under which parental rights may be judicially terminated are prescribed by statute.  Social Services Law § 384-b sets forth the following five grounds:

a) the parent abandoned the child (SSL § 384-b(4)(b))

A child is abandoned where the parent(s) evinces an intent to forego parental rights and obligations as manifested by her/his failure to visit the child and communicate with the child or agency, although able to do so and not prevented or discouraged from doing so by the agency. This abandonment must be for a period of six months immediately preceding the filing of the petition.  The subjective intent of the parent(s), unsupported by conduct, shall not preclude a finding of abandonment.  N.Y. Soc. Serv. Law § 384-b(5).

b) the parent is presently and for the foreseeable future unable to provide adequate care due to mental illness (SSL § 384​b(4)(c))

Mental illness is defined as an affliction with a mental disease or mental condition which is manifested by a disorder or disturbance in behavior, feeling, thinking or judgment to such an extent that if such child were placed in or returned to the custody of the parent, the child would be in danger of becoming a neglected child.  S.S.L. § 384-b(6)(a).  The court must order an independent examination.  N.Y. Soc. Serv Law § 384-b(6)(e).

c) the parent is presently and for the foreseeable future unable to provide adequate care due to mental retardation (SSL § 384-b(4)(c))

Mental retardation is defined as subaverage intellectual functioning which originates during the developmental period and is associated with impairment in adaptive behavior to such an extent that if such child were placed in or returned to the custody of the parent, the child would be in danger of becoming a neglected child.  S.S.L. § 384-b(6)(b).  Here also the court must order an independent examination.  N.Y. Soc. Serv. Law § 384​b(6)(e).


d) the child is a permanently neglected child (S.S.L. § 384​b(4)(d))

The statutes provide that a permanent neglect proceeding is bifurcated (divided) into two stages:  fact-finding and disposition.  If permanent neglect is found, the court is then authorized to proceed to a dispositional hearing, to make a determination of what disposition is in the child's best interest.  A permanently neglected child is statutorily defined as a child in foster care whose parent(s) has failed, for a period of more than one year following the date such child came into foster care, substantially and continuously or repeatedly to maintain contact with or plan for the future of the child, although physically and financially able to do so, notwithstanding the agency's diligent efforts to encourage and strengthen the parental relationship (except where a court has previously determined that reasonable efforts are not required) when such efforts will not be detrimental to the best interests of the child.  N.Y. Soc. Serv. Law § 384-b(7)(a).  The statute goes on to define a number of the terms used in the definition.  N.Y. Soc. Serv. Law § 384​b(b)-(f).

If the court finds permanent neglect, then the court is empowered to conduct a dispositional hearing and to order one of three dispositions: 

i) dismissing the petition
ii) suspending judgment 

iii) committing guardianship and custody of the child (terminating parental rights) N.Y. Fam. Ct. Act § 631.

e) the child was severely or repeatedly abused (SSL § 384​b(4)(e))

Certain acts of abuse, specifically prescribed by statute, can serve as the basis for a termination of parental rights proceeding.  N.Y. Soc. Serv. Law § 384-b(8).

While the statute requires a dispositional hearing only for permanent neglect cases (N.Y. Fam. Ct. Act §§ 611-634), such hearings are sometimes held in other types of termination proceedings as well.  At a dispositional hearing, the court considers what plan would be in the best interests of the child, taking into account all relevant and current information, and terminates parental rights only where it has been demonstrated that that result is in the child's best interest.  Thus, as a practical matter, almost all termination proceedings are bifurcated: by finding that grounds exist for the termination of parental rights, the court acquires jurisdiction to consider the question of whether termination, or another disposition, is in the child's best interests.

Termination proceedings may be commenced by authorized agencies, by foster parents who have been granted leave to do so by the Family Court, or by the child’s attorney or guardian ad litem under certain conditions.  Soc. Serv. Law § 384-b(3)(b).  For the most part, however, the proceedings are commenced by foster care agencies.  This means that if the court terminates parental rights, the court commits custody and guardianship of the child to the petitioning agency, conferring to the agency the authority to consent to the child's adoption.  If the termination petition is dismissed, any underlying order of foster care remains in effect, though the parent/child relationship remains legally intact.  A dismissal of a termination petition may also be accompanied by an order releasing the child from foster care to the care of the parent.

After Termination of Parental Rights

After the termination of parental rights (or after a voluntary surrender), custody and guardianship of the child is transferred to the authorized agency.  The agency is then in a position to consent to the child's adoption.17
An adoption, however, involves another completely separate judicial proceeding.  In the meantime, the child remains in foster care.  An adoption is commenced by the filing in court of an adoption petition by the prospective adoptive parent(s).  The foster care agency is also required to submit certain materials regarding the child and the prospective adoptive home.  If more than one person seeks to adopt the child, the court may receive all adoption petitions. Eventually these materials are reviewed by a judge.  For an adoption to be finalized the matter is calendared and all parties (including children) are scheduled to appear.

N.Y. Fam. Ct. Act § 1055-a and N.Y. Soc. Serv. Law § 392(9) provide the court with continuing jurisdiction to review the status of children who have been freed for adoption but have not yet been adopted.  N.Y. Fam. Ct. Act § 1055-a governs the process for children who were originally placed as the result of a neglect or abuse case and N.Y. Soc. Serv. Law § 392 applies to children who were voluntarily placed.  The court, in both circumstances, is authorized to review the plan for the child and to enter certain orders in the child’s best interests.

Finally, some reference should be made to the subject of parents after the termination of their parental rights or their surrender of those rights.  A look at the law suggests that parents have no rights whatsoever.  Their relationship with their child is now as a stranger.  A parent may no longer participate in judicial proceedings involving the child, may not maintain a petition for visitation, and may not be heard on the issue of adoption.  The law further seems to bar parents from seeking to vacate a termination order or a surrender because circumstances have changed. Where surrenders are made on certain conditions, for example on the condition that a certain person adopt the child or on the condition of visitation, then a parent would have standing to seek judicial relief to enforce the condition.

Notwithstanding the above, in 2010 the legislature enacted an amendment that allows the restoration of parental rights in narrowly defined circumstances. A petition to restore parental rights can be filed upon the consent of the petitioner (unless the court finds consent was unreasonably withheld), as well as the respondent and child in the original termination of parental rights proceeding.  
The termination of parental rights should have occurred more than two years before the petition for restoration; the child must be 14 years of age or older to remain under the jurisdiction of the family court; and have a permanency goal other than adoption. The family court is authorized to grant the restoration petition where clear and convincing proof establishes that it would be in the child’s best interests. The court also has the option to grant the restoration petition provisionally for a period of up to six months before making the restoration permanent. N.Y. Fam. Ct. Act § 635.
Visitation after Involuntary Termination of Parental Rights

In 2012, the New York State Court of Appeals resolved conflicts within the Appellate Divisions on the issue of whether continued contact between a biological parent and child could be ordered after an involuntary termination of parental rights. In its ruling in Matter of Hailey ZZ (Ricky ZZ.) 19 NY3d 422, the Court concluded that the Family Court does not have authority to order contact between a biological parent and child following a contested proceeding in which parental rights were involuntarily terminated pursuant to SSL § 384-b. While this is an evolving area of law, absent legislative reform, judicial imposition of post-termination contact remains unavailable to a biological parent in the context of involuntary termination proceedings
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	1These statistics can be found at the ACS website at www.nyc.gov/html/acs.


	2“Families in Limbo: Crisis in Family Court,” Child Welfare Watch, Winter 1999.


	3This agency has formerly been the Child Welfare Administration (CWA), Special Services for Children (SSC) and the Bureau of Child Welfare (BCW).  You are likely to hear people refer to ACS by its former names as well.


	4The applicable statutes generally speak of “parent or person legally responsible.”  For the sake of simplicity, we will use the term “parent.”


	5Federal constitutional law is, however, profoundly implicated in the area of child protection.  Parents have constitutional rights to the care, custody and companionship of their children.  Although the Constitution does not expressly confer upon parents the right to rear their children without undue interference by the state, rights of this nature have been found implicit in a number of constitutional guarantees.  See, e.g. Meyer v. Nebraska, 262 U.S. 390 (1923), Pierce v. Society of Sisters, 268 U.S. 510 (1925), Prince v. Massachusetts, 321 U.S. 158 (1944), Wisconsin v. Yoder, 406 U.S. 205 (1972).


	6Each year the New York State budget has a tremendous impact on the reality of this mandate.


	7Abuse cases are the minority.  Approximately 88% of the Article 10 petitions filed by ACS are for neglect, while only approximately 12% are for abuse.


	8The former Commissioner of ACS, John Mattingly, expressed a commitment to change the historical practice of removals without court order except when necessary to prevent imminent danger, as required by the statute. It is unclear whether the practice of removals in the absence of a court order will be limited under Ronald Richter, the current ACS Commissioner. 


	9On the administrative side, the Administration for Children’s Services has implemented a policy of holding 72 Hour Child Safety Conferences.  These conferences can take place before a child is removed, where ACS believes the level of risk has increased (technically then called an “elevated-risk conference”) or after a child has been removed (a “post-removal conference”).  Post-removal conferences are supposed to be convened by ACS within 72 hours of removal (hence the more common name “72-hour conference”), though they often take place later than that.  Child Safety Conferences aim to include parents, extended family members, and other service providers and community support systems along with ACS personnel.  A significant purpose of these conferences is to begin quickly the process of providing services and formulating a plan for the return of the children or other appropriate permanency goal.  Ideally, these conferences might also reconsider the decision to remove the children.


	10Section 1012 defines “abused child” and “neglected child,” and thus sets forth those instances in which the state may intervene coercively.  Section 1046, which sets forth certain special evidentiary rules, is integral to any evaluation of whether and how abuse or neglect may be proven.


	11Neglect and abuse proceedings can also be resolved by an adjournment in contemplation of dismissal (“ACD”).  See N.Y. Fam. Ct. Act § 1039.  Upon the consent of all the parties, ACS can request that the Family Court adjourn an Article 10 proceeding for up to one year in contemplation of dismissing it at the end of that year.  The ACD will generally be conditioned upon the parent’s continued participation in services and ongoing supervision by the agency, and the child is generally home at the time the order is entered.				


	12In other words, the first permanency hearing must be within eight months of the removal and subsequent permanency hearings must be held every six months thereafter. 


	13Federal law speaks to the requirement of “reasonable efforts” – both to prevent the removal of children from their homes in the first instance and, in most situations, to reunite families after children have already been removed.  New York statutes and regulations speak of “diligent efforts” as well as of “reasonable efforts” to reunite families.


	14Agencies now sometimes engage in “concurrent planning,” which means that they are pursuing two different goals at the same time, such as developing an adoption plan at the same time as plans are being made to reunify a family.


	15Often referred to as the “SPR.”


	16ACS is in the process of restructuring and plans to phase out the Office of Case Management and replace it with a program called Improved Outcomes for Children (IOC), which will change the way ACS oversees the foster care agencies’ handling of cases.   


� The assessment of “meaningful role” may include: expressions or acts by the parent manifesting concern for the child, such as letters, telephone calls, visits and other forms of communication; efforts to work with the agency, foster parent “or other individuals of importance in the child’s life”; agencies providing services to the parent…; the parent’s positive response to agency diligent efforts; and whether the parent’s continued involvement in the child’s life is in the child’s best interests. Id. 


17 ACS Memorandum, Permanency Planning with Incarcerated Parents, August 3, 2006.


	17Such an adoption would be referred to as an “agency adoption” as opposed to a “private adoption,” which occurs without the involvement of the foster care system or a foster care agency.
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